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Introduction 

 

The modern employee is facing increased pressure both at work and at home.  More parents are 

participating in the workforce,1 and more couples are earning dual incomes.2  At the same time, 

families continue to care for children, and an increasing number of working-age Canadians care 

for elderly relatives.  Most of those providing care to elderly relatives (57%) were employed in 

2007,3 while six in ten caregivers were providing for a parent or parent-in-law, and one in ten 

was providing for a spouse.4  Almost inevitably, a tension can develop between an employee’s 

work obligations and his or her desire to care for family members and participate in family life.  

As explained in what follows, this tension has produced divergent results with respect the extent 

of what accommodation, if any, employers owe to employees with caregiving obligations. 

 

Divergence in Legislation 

 

One reason for the legal uncertainty regarding caregiving accommodation is that “family status” 

is defined differently in human rights legislation across Canada.  In six jurisdictions, including 

                                                
∗ Portions of this article are based on a paper previously prepared by the authors for the Canadian Corporate Counsel 
Association’s seminar, “Diversity and Inclusion in the Workplace”, February 25, 2013, Toronto, ON. 
1 From 1980 to 2005, the number of two-parent families working on a full-time basis increased from 15% to 32%. 
Over the same time period, the number of single mothers with a full-time schedule rose from 43% to 51%: Sébastien 
LaRochelle-Côté, Philippe Gougeon and Dominique Pinard, “Changes in parental work time and earnings,” 
Perspectives on Labour and Income, October 2009, vol. 10 no. 10, Statistics Canada Catalogue no. 75-001-X. 
2 From 1976 to 2008, the number of dual-earner couples rose from 1.9 million (43% of couples) to 4.2 million (68% 
of couples): Katherine Marshall, “The family work week,” Perspectives on Labour and Income, April 2009, vol. 10 
no. 4, Statistics Canada Catalogue no. 75-001-X. 
3 Kelly Cranswick and Donna Dosman, “Eldercare: What we know today,” Canadian Social Trends, Winter 2008, 
no. 86, Statistics Canada Catalogue no. 11-008-X. 
4 Ibid. 



Ontario, family status is narrowly defined as “being in a parent-child relationship.”5  In Alberta 

and Nunavut, however, family status includes all relationships by blood, marriage or adoption.6  

In British Columbia, Yukon, North West Territories, Manitoba, and the federal sphere, family 

status has no legislated definition, allowing human rights tribunals and the courts to define this 

ground.7  In New Brunswick and Quebec, family status is not included as a protected ground.  As 

a result of these differences, an employer in for example, British Colombia may have to 

accommodate an employee who is caring for an elderly aunt, while an employer in Ontario, 

however, would not have the same obligation because this relationship does not fall into the 

“parent-child” category.8,9  

 

Divergence in Case Law 

 

Not surprisingly, as a result of these legislative differences, courts have also set out different 

standards for the types of caregiving obligations that an employer must accommodate.  While the 

Supreme Court of Canada encouraged and adopted a broad meaning of “family status” in B v. 

Ontario,10 this edict has not always been followed in the context of caregivers seeking 

accommodation.  For example, the BC Court of Appeal encouraged a narrow standard to prove 

discrimination on the basis of a family obligation in Health Sciences Association of B.C. v. 

Campbell River.11  While this test has not been expressly overruled, it has been rejected by some 

courts, particularly federal courts, in favour of a broad approach.  Recent case law, however, 

indicates an attempt to strike a middle ground between these two approaches in order to balance 

an employee’s decision to care for family members with the employer’s workplace needs.  

                                                
5 Human Rights Code, R.S.S. 1979, c. S-24.1, s. 2(1); Human Rights Code, R.S.O. 1990, c. H.19, s. 10(1); Human 
Rights Act, R.S.N.S. 1989, c. 214, s. 3(h); Human Rights Act, c H-12, R.S.P.E.I. 1988, c. H-12, s. 1(1)(h 11); Human 
Rights Code, R.S.N.L. 1990, c. H-14, s. 2(e 1). 
6 Human Rights Act, R.S.A. 2000, c. A-25.5, s. 44(1)(f); Human Rights Act, SNu 2003, c. 12, s. 1. 
7 Human Rights Code, R.S.B.C. 1996, c. 210; Canadian Human Rights Act, R.S.C. 1985, c. H-6; Human Rights Act, 
R.S.Y. 2002, c. 116; Human Rights Act, S.N.W.T. 2002, c. 18, The Human Rights Code, C.C.S.M. 1987, c. H175. 
8 The Ontario Human Rights Tribunal has adhered to a strict statutory definition of a “parent-child relationship.” For 
example, a grandparent-child relationship does not qualify: see Fortier v. Child and Family Services of Timmins and 
District, 2009 HRTO 979, reconsideration denied, 2010 HRTO 18. 
9 In jurisdictions such as Ontario where “family status” is narrowly defined in the legislation, a spousal care 
obligation could be considered a form of “marital status.” While this form of discrimination has not been developed 
in jurisprudence, there is some evidence that applicants are raising this argument at human rights tribunals. See 
Fleck v. Academy of Learning-Cumberland, 2012 HRTO 6 and Bazinet v. Scott Petrie LLP, 2013 HRTO 160.   
10 [2002] S.C.J. No. 67. 
11 2004 BCCA 260 [Campbell River].  



Childcare Accommodation 

 

Much of the struggle to define “family status” has occurred in the context of an employee’s 

childcare obligations.  In Campbell River, a unionized employee grieved her employer’s decision 

to change her shift from 8:30 - 3:00 to 11:30 - 6:00.  As a result of this change, the employee was 

unable to provide after-school care for her son, who had severe behavioural and medical 

problems.  On judicial review, the court found that family status includes a parent’s caregiving 

obligations, and that the employer had discriminated against the employee in this case.  The court 

was concerned about over-extending human rights protection to all familial obligations, however, 

and so narrowly defined a prima facie case of discrimination on the basis of family status as “a 

serious interference with a substantial parental or other family duty of obligation of the 

employee.”12 

 

Two subsequent decisions at the Federal Court have directly rejected the Campbell River test. In 

Johnstone v. Canada (Attorney General),13 an employee requested fixed hours instead of rotating 

shifts in order to care for her new child.  The employer agreed to the shift change, but required 

the employee to become a part-time employee to accommodate the request.  The employee filed 

a human rights complaint for discrimination the basis of family status, which was denied because 

it did not meet the “serious interference” test defined in Campbell River.  On judicial review, the 

Federal Court returned the human rights complaint for redetermination because the test in 

Campbell River was too restrictive, and “relgat[ed] this type of discrimination to a secondary or 

less compelling status.”14 

 

More recently, the Federal Court sought to delineate a clearer approach to family status in 

Canadian National Railway v. Seeley.15  In this case, an employee received notification that she 

would be transferred from Jasper to Vancouver to fill a shortage.  Because the employee had two 

young children, she sent letters to her employer (CN) to ask about the terms of her transfer to 

determine whether she could continue to properly care for her children if transferred.  CN did not 

                                                
12 Ibid at para. 39.  
13 2007 FC 36. 
14 Ibid at para. 29.  
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respond to these inquiries and terminated the employee for refusing to accept the transfer.  The 

Canadian Human Rights Commission found that CN had discriminated against the employee on 

the basis of family status.  On judicial review, the Federal Court upheld the Commissions’ 

decision, and set out a more nuanced test for a prima facie case of discrimination based on 

family status: 

 

a. Does the employee have a substantial obligation to provide childcare for the child or 

children? Is the parent the primary care giver, and does the obligation go beyond personal 

choice? 

b. Are there realistic alternatives available for the employee to provide for childcare? 

c. Does the employer’s conduct, practice or rule put the employee in the difficult position of 

choosing between her (or his) childcare duties or the workplace obligations?16 

 

While decided on a reasonableness standard and therefore not technically binding, this test finds 

some middle ground between the narrow and broad approaches by limiting protection to family 

obligations that are “substantial” and are not a matter of personal choice.17  While the case law 

has not yet settled on one standard for a prima facie case of discrimination based on family 

status, employers would be wise to at least engage in a dialogue with respect to the nature of the 

employee’s obligation and availability of alternative caregiving. 

 

Eldercare Accommodation 

 

In addition to childcare, human rights tribunals have recognized eldercare as an obligation that 

falls under the protection of “family status.”  As Canadian society continues to age, eldercare 

will without doubt become an ever-increasingly important issue in the future.  This is especially 

so given that, unlike other forms of caregiving, eldercare is typically not a matter of “personal 

choice.” 

 
                                                
16 Ibid at para. 78. 
17 For a discussion of the whether “personal choice” should play a role in judicial reasoning on family status cases, 
see the British Colombia Law Institute’s paper “Human Rights and Family Responsibilities: Family Status 
Discrimination Under Human Rights Law in British Columbia and Canada,” BCLI Study Paper No. 5, September 
2012.  



The Ontario Human Rights Tribunal recently ruled on the topic of eldercare in Devaney v. ZRV 

Holdings Ltd.18 In this case, an employee was fired for leaving work regularly to care for his 

ailing mother.  The employee claimed that the employer was aware of his obligation, and that he 

was able to work from home when necessary.  The Tribunal found that the employer had 

discriminated against the employee on the basis of family status, and awarded $15,000 in 

damages for injury to the employee’s dignity.  

 

The Tribunal engaged in an interesting discussion of the employee’s choices to leave work to 

look after his mother.  Instead of accepting the employee’s eldercare obligation at face value, the 

Tribunal examined the nature of the employee’s frequent absences to determine whether they 

were truly necessary.  While most of the employee’s absences were legitimate, as he was the 

primary caregiver for his mother and hiring a caregiver would have been “impractical,” other 

absences were unnecessary.  In particular, the Tribunal questioned the employee’s decision to 

work from home while his mother was awaiting surgery, or visit her in the hospital during core 

business hours.19  The Tribunal also faulted the employee for failing to properly communicate 

the nature of his obligation to his employer.  This case shows that while the Ontario’s “parent-

child” restriction to family status can in fact encompass eldercare, at the end of the day, the 

Tribunal will still scrutinize the employee’s role in the accommodation process. 

 

While eldercare is a live issue in Ontario, the matter appears to still be in its infancy in BC.  In 

Baines v. 0781380 BC Ltd.,20 an employee had requested time off to care for her father, who had 

been hospitalized.  As her father’s health deteriorated, she requested additional time off by 

contacting her employer before her shift.  The employee did not observe company policy when 

requesting this time off and as a result, the employer placed her on a mandatory one-month 

leave.  The employee never returned to work.  Without definitively ruling on an employer’s 

eldercare obligations, the British Colombia Human Rights Tribunal found that these facts were 

sufficient to establish a possible claim of discrimination on the basis of family status.  

 

  

                                                
18 2012 HRTO 1590. 
19 Ibid at para. 148.  
20 2011 BCHRT 266. 



Conclusion 

 

Although definitive legal answers on caregiving obligations remain elusive, the common theme 

from caregiving jurisprudence appears to be that employers should at least communicate with 

employees to better understand the nature of their familiar obligations; for example, whether the 

employee is the primary caregiver, and what times are most important for the employee’s 

caregiving responsibilities.  This has practical benefits to both parties.  On the one hand, if an 

employer fails to communicate at all with an employee about his or her request, the employee 

may receive additional damages when making a human rights complaint.21 On the other hand, if 

the employee fails to reasonably consider his or her own resources, they may be faulted for not 

upholding their end of the duty to accommodate.  While courts and human rights tribunals are 

saying that employers and employees should at least be having a conversation about caregiving 

needs, it remains to be seen what, if any, substantive obligations will flow from these 

discussions. 
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